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18 May 1978

MEMORANDUM FOR THE RECORD

FROM i |
Assistant General Counsel

SUBJECT : S.2525 - Submissions to Congress Prior to Effective Date

1. I spokeon 17 May with Steve Frank at the Justice Department's
General Litigation Division concerning the "Nixon tapes" case and a receat
newspaper reference to DOJ's "acknowledgement” of the unconstitutionakity
of the one-house congressional veto. (Copy attached) The reference was
based, he said, upon part of an Answer filed by DOJ in that case and the
issue had not yet been briefed.

2. We discussed the portions of S.2525 which were of general concemn
in this area and he advised, although he was not in a position to state DOJ s
official position on the issue, that they did not oppose statutory provisions
such as these which merely require a "layover" period in the Congress with
no specific authorization for a one-house veto or a contra~resolution. The
type of provision which DOJ argues is unconstitutional is that which allows
Congress to' disapprove executive branch actions in such a way as to not bie
subject to Presidential veto. They see no problem where Congress is req:i red
to be informed and merely allows itself a period of time within which to enact
legislation to prevent or modify executive proposals.

3. He suggested further questions in this regard be addressed to

Larry Simms, in DOJ's Office of Legal Counsel (739-3712), and promised ta
send me a copy of DOJ's brief on the one-house veto when it is filed.

SIGNED

STAT

Att

cc: OLC/{
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SR E By Morton Mintz I
D~ €1l “Wasatnston Dows 8talf Writer - S
"..The -Supreme Court yesterday
removed any-possibility of swift-
pnhlxc. access to- White House tape
recordmgs played at the Watergata
> mver-up trial of _aides to -former
Praxdent \Ixxon- T P ‘.-_;’.' :
- -—The Justices voted.'rto 2 to reverse
~a lowercourt’ raling that the common- -
L:w right of access fo -judicial records °
allows re=lease of the 30 tapes for copy-
- ing- for broadcasts and for sale as -
) phonognph records and cassettes.. - _. -:-;' o
- .-The terms of public access should ;.
be decided by Congress and the exec- .
utive branch, not the courts the ma-
jority heid. . : - c. Lt
- .'The basis for the decxsnon was the
- majority’s.reading of a 1974 law di-
‘recting the General Services Adminis-
* tration to take custody of the moun- -
tain of papers and tapes from the 5%- .
-~ year- Nixon. presidency, remove per- ' ; )
_sonal and private items, and. deter--+
mine the rules of pubhc access to the
I'ESL NG o -.» ______
< ° 'Congress passed the law because it
did not want to eotrust the millions of
documents and hundreds of hours of
Yhite Hmhe tape recordmus to Nix-A
onm’scare, - -y

. Court release crf matenals subject
to the law “might frustrate the = .
achievement of the legislative goals of
orderly processing and protection ol
the rights of all affected persons” _

- Justice Lewis F. Powell Jr. wrote in -
tne opinion for the court. v
This interpretation of the law came :

28 a surprise. Nixon's attorneys had =
conceded that the law- didn’t apply.A
Powell himself described it as “an ad-

" ditonal, unigue element that was nei-
ther advanced by the parties nor given
" appropriate consideration” by the U.S.
-District Court and the Court of Ap-.
peals for the- District of Columbia,
both of which ruled against Nixon.
- Im a dissenting opinion, Justice
Thurzood Marshall wrote, “Nothing m
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" the act’s hxstory suggests timt .Con--
- .gress intended the courts to defer to--

~ caily-possible as quickly as possible”” =

- of lumping these tapes with all of the

. tive device that enables either the- .
- House or the- Senate to block regula )
' {ions it oppases.

‘the whole array of Nixon materials;
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-;mlt-exthel' the House aor S ate inter- .

= venes in the case, tbe issue probably
" wilk be- 111.1 ateu up /ho bupremu
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‘the executive branch mth redard ta Court. ™ oy '
‘these tapes.” . There, the jusupes recently de~

- “The other d135°nter Just\ce *Joiin -- Clined to review aruling upholding a
Paul Stevens, made the Same point by’ “_onehouse veto Jaw affecting the pay
citing the law as stated in the Senate ~Of federal judges, including them‘
report on it: “to provide as much pub- . . selves, This did pot impair their ir
lic access to the materials as is. physi. ~ dom to decide the conaumuonal 1ssue
elther way. T -
* The decision does not rule out posst- : . The seedbed of the case was the
ble eventual release of the 22 hours of. Z- thre@month ~cover-up-- trial,” which
tapes that were admitied-into. evi--,. ended Jan. 1, 1873, with the conviction
Zence, at the Watergate cover-up trial,. . +-of former Attorney General John N.
heard by ~spectators tbxough: ear~ - - Mitchell and former top Nixon zideg
phones, and heav:dy reporte;d ia the- & HR, Haldeman and John D.. Ehrhch~
E"ess- ot B T R lrs v"\'man_' et cﬁy; .
- Instead, the ‘decision bas the eifect Durjng the trial, the-three comrer-
: cxal television networks, the Radio-
“ Television News Directors Associa-
° tion, the Public Broadcasting System
. and Warner Communications Ine, all
. requssted ‘permission from Judge
‘John -J. Sirica to copy the tapes. Fe
" raferrred the request -to Judae Ger-
hard A. Gesell. .
.- Gesell, citing the practxce of making
cou.rt exhibits available that “reaches
far back into our common law,” held
that the tapes should be released but
without “overcommercialization,” The
- trial having ended, he referred the
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other materials covered by the 1974
law. Implementatmn of the law is bog-
ged down in litigation- uutlated by
Nixon against the GSA.- -

- A key issue in the litigation, whlch
inay be years away from resolution, is .
the so-called one-house veto, a legisla-

2 The 1972 law directed the GSA to
draft regulations for public access to .

subject to a ane-house veio Wlthln 90
Jegislative days. . matterback to Sirica, - - <o -

< In initia} draft reaulattons relected . Sirica ru]ed that immediate relea;e
by Conf;rcss, the GSA tried to block - mxght prejudlce the appeals of the
dr de'n- commerdal use of the tapes,- convicted defendants, possidly with
Such use, said a House report, is a *_“mass merchandising techmques des -
“irisk of a free society” and “a rislc the - signed to generate excitement in an
Founding Fathers accepted in adopt .. air of ridicule to stimulate sales.

ing the free speech protections of the T~ The appeals court reversed, order-
First Amendment. . " - ... ing immediate release. It stresSed the’
= Finally, the - agency obt‘nned ap~ {raditional privilege of inspecting and
proval by submitting regulations that . copying judicial records, said that the
would allow reproduction of the trial , mere possibility of prejudice to tke
tapes. The GSA pubhsh d the  riles  defesdants didn’t outweigh the pub-’
last Dec. 18. - : lic’s right of access, and held that the-
+ In January, however, Diixon med 2 lower court had abused its discretion.-
dourt paper alleging that the entire.  in interfering with this rights - .
package of regulations was. invalid be- .. - Joining Justice Powell in the opin- |
cause-it derived from a-law embody'’ *jon for the court were Chief Justice
ing a.one-house vote. On’aAprit 14, the ' Warren E. Burger and Justices Potter-
Iusnce Department—-counsel for the’ tewart, Harry A. Blackmunp and Wil 4
GSA-—said it “acknowledges” the un-f lizma H. Rehnquist.” All but Stewart
constltunonahty of. the one»house . “were named to the bench by Nixon.-
veto. 7 - ’  Yustice Byron R. White, joined by Jus-.
Condresa, -however, -mknowlnddts ‘. hce William J. Brennan Jr., dissented
no such thing; it has continued to in- in part to Powell's opinion but ag-

corporate the veto into vanous 1aw5 Ereed with the demsxo meo .
. _ _.'w"a-a.ﬁ'-...','- xwﬂ..,».‘ ppt
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